	OFFICE OF FEDERAL OPERATIONS

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
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Washington, D.C.  20013


	xxx,
	OFO File No: xxx

	Complainant,
	

	
	EEOC Case No: xxx

	v.
	Agency No: xxx

	
	

	xxx,
	Date: xxx

	Agency.
	


COMPLAINANT  APPEAL BRIEF

Complainant, through her representative, hereby submits a brief in support of her appeal, which was filed on October 13, 2007 on the above referenced matter.  The appeal brief deadline was extended to November 27, 2007.   

On September 13, 2007 the Agency issued its final order incorporating the EEOC Administrative Judge, Kelly A. Davis’s (hereafter AJ) Decision of July 31, 2007.  

Complainant hereby submits evidence as below, some new and some others already referenced in the EEOC hearing, to dispute AJ’s finding and/or to proffer facts which were omitted or misrepresented by AJ and or by the Agency.  


As cited by AJ, Complainant alleges that “the Agency discriminated against Complainant based on race (African-American), sex (female), and/or reprisal (prior EEO activity) when:
(1) she was given unsatisfactory on two elements of her mid-year performance review on August 5, 2005;

(2) she did not receive adequate training for Land Disposal Restrictions[(“LDR”)];

(3) she was reprimanded for not completing her Self Assessment Questionnaire, which the formal reprimand issue in February 2007; and

(4) she was rated minimally successful in three elements of her December 2006 performance evaluation, which was finalized in March 2007[.]”  
AJ Decision (“Decision”) of July 31, 2007, already submitted as attachment to the Appeal on October 13, 2007; pages 1-2.

Mid-Year Evaluation of August 2005

On the issue (1), pertaining to the 2005 mid-year performance review, AJ determined that:
[T]he Agency has articulated a legitimate, nondiscriminatory reason for Complainant’s mid-year performance review.  Specifically, Michael Sawyer, who was Complainant’s first-line supervisor, testified that the rating on Element 4, Environmental Compliance Program, was the result of a notice of violation from the EPAS inspection.  The violation concerned a problem with the manifests and the lack of waste codes on the LDR form.  Sawyer further explained that the rating on Element 5, COR Duties, was the result of Complainant’s violation of the COR handbook.  The Contracting Officer sent Complainant a letter indicating that she was in violation of her COR duties.  

Decision p. 7.

The issues are essentially two: 1) problems with manifests and the LDR codes; and 2) the violation of COR duties.  Regarding the first problem, as AJ herself noted, it was long standing and across the board in the Richmond, not exclusively pertaining to Complainant alone.  AJ finds under paragraph 4, under Findings of Fact: 

Completing paperwork for hazardous waste disposal is complicated.  LDR and proper notation on the manifests have been problems at DRMO Richmond.  On March 22, 2005, a Compliance Assistance Visit [(“CAV”)] was made by Defense Reutilization and Marketing Services (DRMS) East, and revealed several deficiencies with manifests.


Decision p. 2.

Complainant does not dispute that the EPAS (the “external”) inspection revealed some administrative problems in terms of manifest and LDR codes.  However, as alleged and as will be shown shortly, she had not been properly trained on LDR as she repeatedly requested.  Furthermore, at the time pertaining to the Midyear evaluation and throughout her employment thereafter at Richmond, she had been overwhelmed with work.  Her work load far exceeded any of her comparators, as will be shown below.
If Complainant has been cited in the midyear evaluation for the systemic, widespread, and pre-existing paperwork problems, her comparators, too, should have been cited also in their midyear or final year evaluations.  But they were not.  All three other Environmental Protection Specialists, xxxxx, received successful rating in all of their midyear and annual evaluations in 2005 and 2006.  HT, vol. 1, pp. 24, 49, 76; and pp. 29, 63, 83.  
However, in March 22, 2005 Compliance Assistance Visit (“CAV”), numerous errors were cited with respect to Mr. xx’s and Mr. xxx’ manifests as follows:  

For Mr. xx, regarding Manifest # 04148, CAV cited: “LINE 11d, The LDR is missing 2 Underlying Hazardous Constituents.  (Eylenes & Ethyl Acetate) These UHC’s are required to be listed….   No Handling codes were on shipping manifest, the return manifest from the TSDF had indicated H141 and SO1 as handling codes.”   Regarding Manifest #02701, “7036924114—called this number and received by voice mail from Pentagon Hazardous Waste Office, not 24 hr emergency number.”  Regarding Manifest #02801, “line 2a, LDR is missing UHC’s (Kylene, Ethyl Acetate and Toluene.  The wastes and concertrations are listed on several MSDS’ that are referenced on electronic due in report.  The hard copy profile was incomplete and listed no constituents.  MSDS#’s BBNJN, BHNGC, BMXKQ, BYCNC.  Citation: DRMSI 6050.1, Chap IV, Incl 1, #4c…  No handling codes listed on shipping manifest.  Return manifest had S01 and H141 listed in handling codes.”  Attached as exhibit C2-1, 2-10, 2-11, 2-12, .

For Mr. xxx, regarding Manifest, regarding Manifest #70025, “line 3g, LDR missing UHC (Methylene Chloride), Methanol and Toluene were listed but were crossed out on copy that was present in Delivery Order Record.  All three constituents above are required to be identified.  Citation: DRMSI 6050.1, Chap IV, Encl 1 #4c.  … No handling codes listed on shipping manifest.  Return manifest had S01 and H141 listed in handling codes.  See Exhibit C2-1, 2-13
For Complainant, however, the same CAV report declares “No deficiencies” on the Manifest it cited, #70036.  See Exhibit C2-1, 2-9.
It is obvious that Mr. xx overlooked these gross and more numerous errors committed by xx and xx, both black males, while focusing on Complainant’s errors cited in the EPAS inspection.  If Complainant was rated unsatisfactory, her comparators too should have been similarly rated either in the mid-year evaluation or final year evaluation or in both.  But they were not.

At the relevant time in question, Mr. xx was GS-11 as Complainant was and was doing the same job that Complainant did before he was promoted to GS-12 in 2007.  See HT, vol. 2, p. 97.  Mr. xx was GS-9.  However, the infractions they caused were of the same gravity as Complainant’s, if not severer; and were more numerous than Complainant’s.  

Furthermore, Mr. xx testified at the Hearing that the same or similar problems were rampant and pre-existing:

Q.: Have you had problems in the post regarding completion of the manifest?

A.: Well, yes.  And, in other words, not just me.  Every one has had this problem.  You know, it’s kind of a ongoing thing, but it’s getting better.  But it’s just that at the time we used to have a lot of problem, we had a big workload on us.  So that was basically a big problem where the waste codes were being missing and we didn’t have the right time to research it and stuff.

HT vol. 1, p. 27.

In 2003 in particular, prior to Complainant’s arrival in October 2004, Richmond was cited for 96 violations in Environmental Compliance Assessment System (ECAS) report.  Of 96, 11 were repeat violations.  At the time, Mr. xxx and xx were the responsible Environmental Protection Specialists.  See attached as exhibit C3.
Mr. xxx, White Male, another Environmental Protection Specialist (“EPS”), testified that he too made mistakes and yet he was never written up for them by Mr. xxx and that he was “informed of the mistake and he [Mr. xx] said that if you needed more advice to contact to him [Mr. xx].”  HT, vol. 1, p. 57-8.  
As testified by Mr. xx in the quote just cited above, everyone “had a big workload.”  As result, mistakes were made.  But Complainant had “the highest workload,” as was so testified by Mr. xx, a White Male EPS.  HT, vol. 1, p. 81.
With regard to the alleged violation of COR duties, the second factor cited in the 2005 mid-year evaluation, it allegedly involves “allegations made by the contractor regarding poor performance and customer service;” more specifically, the alleged “violations includ[ing] contacting the contractors and subcontractors via telephone.”  This alleged violation was cited in xx xx, a Contracting Officer’s letter, which Complainant supposedly had received on May 20, 2005.  Decision p. 3.   

However, as Mr. xx testified upon the Agency Counsel’s cross-examination, EPS’s contacting the contractors was done routinely.  He states: 
There were times I had to contact the contractor to get a copy of a manifest.  Because if they didn’t mail them out within 45 days, we got in trouble.  So we had to keep track on time frames and dates and I had to contact them several times myself to get copies.

HT vol. 1, p. 72.

Ms. xx xx, DRMS Union Steward, too, states in her signed email that Ms. xx[‘s] contacting them [contractors at the disposal facilities] about a manifest … was a common practice of the environmental specialists Mr. xx supervised in Norfolk.”  See attached as exhibit C4.
Contacting the Contractors may be in violation in accordance with policy but in practice every EPS routinely contacted them directly, via telephone, for various updates and paperwork, as was testified by Mr. xx at the Hearing in the quote just cited.  And yet, Complainant alone was cited for telephoning a contractor, as she was in her 2005 mid-year evaluation.    
Knowing full well that contacting a contractor is not a violation in practice in Richmond, Mr. xx, Complainant’s second-line supervisor, decided to “start fresh,” as Ms. xx, Union Stewart, who attended the meeting held on June 7, 2005 along with Complainant and Mr. xx—recalls him as saying in the meeting.  Exhibit C4.  Also see Decision p. 3.
Despite Mr. xx declaration of beginning with a clean slate in the meeting of June 7, 2005, in the presence of Mr. xx, Complainant, and the Union xx; Mr. xx decided to hold it against Complainant in the mid-year performance review.  There is no reason for this adverse action against Complainant other than her sex, female. 
Evidence is clear that Mr. xx was oblivious to the male comparators’ mistakes and violation of rules, while having a eagle-sharp eye on every single mistakes or violations Complainant made, while at the same time assigning her the highest workload.  She was the only one cited for manifest and LDS paperwork in the mid-year evaluation in August 2005; and the only one cited for contacting the contractor directly.  The only reason that accounts for this disparity is Mr. Sawyer’s discriminatory animus based on Complainant’s sex, female.

LDR Training
On the issue of LDR training, the allegation (2), AJ notes that Complainant 
has not shown that any of her comparators received any LDR training that she did not, aside from some vague allegation that Sawyer gave in-house LDR training to her co-workers but not to her.  … In fact, the record establishes that, if anything, Complainant received more training in this particular area than her co-workers.

Decision p. 8.
AJ erroneously determines that Complainant received more training in this particular area than her co-workers.”  The determination was supposedly based on the fact, which AJ cites, that “[i]n January 2005, Complainant attended a Department of Transportation Course… which included the topic of LDR.”  Decision p. 2   Also: “On September 13-15, Complainant attended another DOT refresher course, which covered manifest and LDR requirements.”  Decision p. 4.  However, AJ appears to have overlooked the Agency’s May 26, 2007 stipulation for the Hearing, which states: “Land Disposal Restriction (LDR) training is not the focus of DOT training given to Environmental Protection Specialists, it is transportation.  LDR’s are not needed for transportation purposes.  LDR is an EPA requirement.”  See attached as exhibit C5. The stipulation corroborates Complainant’s contention that LDR subject matter was only touched up or referred to at the DOT and other trainings she attended, and that no adequate training was provided on LDR subject matter, while others were given individualized trainings by Ms. Haden, as testified by Mr. Moore.  HT vol. 1, pp. 122, 77.
Land Disposal Restrictions (LDR) training was essential to properly do the paperwork involving LDR forms, for which almost all EPSs were cited in the EPAS and CAV inspections.  However, Mr. Sawyer failed to training Complainant on LDR or failed to provide such trainings.  When LDR paperwork issues arose, only Complainant was cited by Mr. Sawyer, even though she was not the only one with LDR paperwork problems, as discussed above.
Reprimand issued on February 2007
With regard to the reprimand issued on February 2007—the allegation (3), Complainant received it for failure to complete a Self Assessment Questionnaire (SAQ).  Decision p. 2.  Complainant admits that not all questions were completed.  However, she was given only a few days—less than a week—to complete it while carrying on an additional duties related to impending inspection.  Other EPSs were given more than two weeks and were protected from doing any other tasks except for completing the SAQ.  
Michael xx testified that it took him about two or three weeks to complete his Self-Assessment and that he was not given any additional assignments by Mr. Sawyer.  HT, vol. 1, p. 81.

John xx testified that the Self Assessment was “very intensive study.”  He further stated: “The person doing the assessment would pull out manifest—folders of manifests, go through the manifests, review it to see if any mistakes were made.  It’s a secondary review of the manifests.  They go through the training documents to make sure we’ve all had our training and it has been updated and annually recertified.”  HT vol. 1, p. 58.  He further states that it took him “well over a week” to complete it: “I would say ten days, two weekends and a full week of working on it…”  HT vol. 1, p. 59. He also testified that he was not given any additional tasks other than completing SAQ and that he received help from Mr. Jones in completing his.  HT vol. 1, p. 59.   

Both Mr. xx and Mr. xx, both White male, was given more than a week, if not possibly up to three weeks to complete their respective SAQ, while being sheltered from performing any tasks other than to complete SAQ.  And assistance from Mr. Jones was provided to them.

With respect to Complainant, the picture is quite different.  First, she was instructed by Mr. xx on November 3, 2006 not to “input the results of your SA questions” until Mr. xx xx and Mr. xx have reviewed them.  See attached email by Sawyer as exhibit C6.  Unless and until Mr. xx reviewed the results and approved them, Complainant could not enter them into the computer system.  Second, Mr. xx was supposed to train and assist Complainant on SAQ.  But he did not.  Either he was not there to help Complainant at one time and his help was inadequate at other times.  HT vol. 1, p. 140.   Furthermore, Mr. xx discouraged Complainant to ask assistance from Mr. xx.  Ibid., p. 138.  In addition to lack of sufficient help, Complainant was facing additional duties during the time period when she was supposed to devote her entire time on SAQ.  She “had a DEQ inspection.  I had an E-pass inspection.  I had an expedited order and the generator—whenever we have an inspection, there is this big influx of property rolling in.  There’s this big influx of property ruling in because, obviously, they’re getting ready to have an inspection and they don’t want to get written up.  So I was doing all of the receiving functions.  All of the input and, I mean, I just couldn’t do it all.  It was too much.”  Ibid., p. 137.  Complainant further adds: “DQ and E-pass they are constantly looking at my files and I have to meet my time frames.  And I have to get their property shipped out of those buildings before their AES date ends or they’ll .. get a fine and that would be, you know, my responsibility.”  Ibid., p. 140.
In short, Complainant was not sheltered from additional work as her comparators were.  She was given additional work due to impending inspections.  She was denied adequate training and assistance to complete Self Assessment Questionnaire.  And, lastly, she was instructed not to input the results until and unless Mr. xx and Mr. xx reviewed them.  Mr. xx not only failed to review them but he also failed to provide adequate assistance to Complainant, as he did to others, as testified, as cited above, by her white male comparators.

Complainant filed her informal discrimination complaint in September 19, 2005.  And on November 14, 2005 she filed a formal EEO complaint.  Decision p. 4.  The reprimand proposed by Mr. xx on January 26, 2007 (Exhibit C7), finalized by Mr. xx on February 23, 2007 (Exhibit C8), was a direct result of Mr. xx retaliatory animus against Complainant for her prior EEO activities as well as his discriminatory animus against her based on her sex and race.

December 2006 Annual Performance Rating
With regard to the last allegation, the December 2006 annual performance rating, Complainant was minimally rated by Mr. xx on three areas: 1) COR duties, 2) communication, 3) customer service and assistance.  Attached exhibit C9.  The rating was finalized by Mr. xx on March 20, 2007.  Exhibit C9.  

On COR duties, Mr. xx wrote:
Shipping papers are not always checked for accuracy prior to shipment.  You are expected to review your shipping papers (manifest, LDRs, etc.) for completeness prior to shipment in accordance with the COR Training Manual.  Ibid.
Your are expected to prioritize your workload in order to perform your COR dutie in a timely manner.  Ibid.
On communication, Mr. Sawyer wrote:

Occasional complaints are received from co-workers, generators and contractors.  Ibid.
On occasion, communication with co-workers, contractors and generators require supervisory intervention or direction.  Ibid.
Constant complaints about your abrasive approach from co-workers, generators, and contractors.  Ibid.
On customer service and assistance, Mr. xx wrote:

Complaint are received from generators referencing lack of customer support.  Ibid.
On occasions, difference with customers and co-workers must be resolved by supervisor.  Ibid.
Need to demonstrate reliability, and show responsiveness and empathy towards generators and customers that we service.  Ibid.
As already demonstrated, all of Complainant’s comparators, too, failed to do the paperwork properly and timely and yet they were not cited by Mr. xx.  
None of Complainant’s co-workers who testified corroborated Mr. xx allegation that Complainant was “abrasive” or was difficult to work with.  On the contrary, both Mr. xx and Mr. David xx stated that she was not difficult to work with.  HT vol. 1, p. 60, and p. 77.  Mr. xx states that she was “very knowledge” in her duties.  Ibid., p. 73.
In fact, the accusation that there were complaints about Complainant from co-workers is pure fabrication.  David xx, who worked with Complainant for 2 and half years at Richmond as EPS states in his signed statement that:

During  lunches, it was common for Ms. xx to discus the latest work related issues/problems she and upper management was having with Ms. Dezon.  She commonly told us that Ms. xx was audio taping and possibly videotaping all of her coworkers in an effort to get evidence to use against us.  This furthrer drove a wedge between the employees and Ms. xx.  It’s no wonder that most of Richmond DRMO employees were afraid to be seen on the ‘side’ of Ms. Dezon.  Ms. xx and/or upper management created these issues and a difficult work environment for Ms. xx to include the attitudes of some of the other DRMO employees.
Attached as exhibit C10, pp. 1-2.

Mr. xx named no one in reference to any of the complaints he allegedly received about Complainant as cited in the December 2006 annual performance evaluation.  The Agency produced no evidence to corroborate Mr. xx accusations cited in the performance evaluation in question.  Instead, both Mr. xx, Mr. xx—the co-workers who worked with Complainant on daily basis one time or another—they all stated, as referenced above, that Complainant was excellent and knowledgeable to work with.  
Record shows that it is only Mr. xx, the accused discriminator and retaliator, who asserted the deficiencies as cited above and as cited in the 2006 performance rating.  It is solely based on his testimony at the Hearing that AJ accepted his reasoning as “a legitimate, nondiscriminatory reason for the rating in question” and ruled that Complainant failed to show the purported reason to be a pretext.  Decision p. 10-11.  AJ completely overlooked both Mr. xx and Mr. John xx testimony regarding their fine working relationship with Complainant, as referenced above.  Moreover, AJ cites unrelated facts in support of her determination regarding the 2006 rating issues.  Decision p. 11.  Mr. xx states in his signed statement that Complainant was not only a great coworker and a trainer but was indispensible for the operation of Richmond, saying: “Without her guidance, the Richmond office would have been in much worse shape.”  Exhibit 10, p. 1.

 Furthermore, xx xx (Director, Defense Distribution Depot Richmond Virginia) states in his email of September 27, 2007 as follows: “At no time have I or my staff witnessed you displaying ‘abrasive’ behavior toward anyone.  You have always conducted yourself with the utmost professionalism while providing information on regulations, processes and product.  My staff has also dealt with you one on one conducting day to day routine business, I have queried my staff, they have validated your behavior is always professional, your information accurate and your guidance reliable.”  Attached as exhibit C11.
In the same vein, xx xx, DRMS/MEO, DRMS Richmond, states in his email of November 20, 2007 verifying Complainant’s professionalism while observing Ms. xx false accusation about Complainant.  He writes: “To focus more on Ms. xx E. xx, when I first got on board the word from Ms. xx xx was that she has an attitude, she’s not a people person, she starts trouble, and to stay away from her in so many words.  I personally will admit at first I kept my guard up until I found out for myself that these opinions were untrue.  I have overheard statements that were directed at Ms. xx from other co-workers in the distribution department that were not civil in the manner of quote unquote ‘I will fix her,’ due to what ever the situation was at the time.  … It was not until I had my own differences with management that the real story unfolded to see what persons or groups of people were affecting the environment here at DRMO Richmond.  Furthermore, I have never witnessed any action from Ms. xx that was unfit for the working environment.  [S]he usually is respectful and a lot of times stays to herself.  [N]ever have I seen her loose her cool or say any inappropriate statements directed to any fellow co-workers.”  Attached as exhibit C12.
(The signed statements of the same by xx and xx will be provided shortly as they become available.)

For the reasons and evidence provide herewith, Complainant respectfully request that the Commission overturn the Final Agency Decision incorporating the AJ’s Decision in this matter and make a determination in favor of Complainant.
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